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ASSISTANCE  TO  STATES  FOR  RAIL  SERV¬ 
ICE  ASSISTANCE  UNDER  SECTION  5  OF 
THE  DEPARTMENT  OF  TRANSPORTA¬ 
TION  ACT 

Proposed  Procedures  and  Requirements 
Regarding  Applications  and  Disburse¬ 
ments 

Tbe  purpose  of  this  proposed  amend¬ 
ment  to  Title  49  of  the  Code  of  Federal 
Regulations  is  to  establish  a  new  Part 
266  setting  forth  the  procedures  and  re- 
quironents  of  the  Federal  Railroad  Ad¬ 
ministrator  (“Administrator”)  in  con¬ 
nection  with  the  filing  of  applications 
with  the  Federal  Railroad  Administra¬ 
tion  (“FRA”)  for  rail  service  assistance 
imder  section  5  of  the  Department  of 
Transportation  Act  (“Act”)  as  amended 
by  section  803  of  the  Railroad  Revitali¬ 
zation  and  Regulatory  Reform  Act  of 
1976  (Pub.  L.  94-210)  (“RRRRA”).  'Die 
Administrator  is  the  ddegate  of  the  Sec¬ 
retary  for  cdl  purposes  imder  subsections 
5(f)  through  5(o)  of  the  Act.  except  as 
related  to  audits  (49  C  J'll.  1.49(u) ) .  The 
Administrator  has  determined  that  these 
regulations  do  not  constitute  a  major 
pnmosal  under  Executive  Order  No. 
11821,  November  27, 1974,  or  Department 
of  Transportation  Order  No.  2050.4,  Feb¬ 
ruary  2,  1976,  requiring  an  Inflationary 
Impact  statement.  The  Administrator 
has  also  determined  that  these  regula¬ 
tions  do  not  significantly  affect  the  qual¬ 
ity  of  the  human  environment  (except 
where  highwa3^  or  highway-related  fa¬ 
cilities  or  the  acquisition  of  real  estate 
is  Involved)  under  Department  of  Trans¬ 
portation  Order  No.  5610. IB  (39  FR 
33234,  September  30,  1974).  A  negative 
declaration  has  been  preimred  pursuant 
to  this  determination  and  is  available  to 
the  public  upon  request.  Therefore,  ap¬ 
plicants  for  section  803  financial  assist¬ 
ance  are  not  required  to  prei>are  or  sub¬ 
mit  data  on  the  environmental  impact  of 
the  projects  proposed  in  the  applications, 
except  (1)  where  the  proposed  project 
Involves  the  purchase  of  real  estate,  in 
which  case  an  environmental  assessment 
shall  be  submitted  with  the  application, 
or  (2)  where  the  propdsed  project  in¬ 
volves  highways  or  hi^way-related  fa¬ 
cilities,  in  which  case  the  Federal  High¬ 
way  Administration  regulations  on  en¬ 
vironmental  assessments  shall  apply  (23 
CFJl.  771). 

Section  5  of  the  Act  establishes  a  five- 
year  progrtun  (“Nationsd  Program”) 
similar  to  the  rail  service  continuation 
assistance  program  ("Title  IV  Program”) 
authorized  under  section  402  of  Title  IV 
of  the  Regional  Rail  Reorganization  Act 
of  1973,  as  amended,  (45  UJ5.C.  §  701  et 
seq.)  (“Rail  Act”).  The  Title  IV  Pro¬ 
gram  provides  assistance  for  rail  services 
in  States  In  ttie  Northeast  and  Midwest 
Region  (“Region”)  as  defined  by  the 
Ran  Act.  Procedures  and  Requirements 
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Regarding  Applications  and  Disburse¬ 
ments  under  section  402  were  published 
on  March  5,  1976  in  the  Federal  Reg¬ 
ister  (41  FJt.  9692)  as  Part  255  of  Title 
49  of  the  Ck>de  of  Federal  Regulations. 

For  the  period  frran  July  1,  1976  to 
April  1,  1978,  the  National  Program  au¬ 
thorizes  raU  service  assistance  for  States 
outside  the  Region.  Beginning  April  1, 
1978,  the  expiration  date  of  the  Title  IV 
program,  the  National  Program  will  ex¬ 
tend  to  all  States. 

Under  section  5(f)  of  the  Act,  the  Sec¬ 
retary  of  Transportaticm  (“Secretary”), 
is  authorized  to  provide  financial  as¬ 
sistance  to  States  for  raU  freight  as¬ 
sistance  programs  that  are  designed  to 
cover: 

(1)  The  cost  of  rail  service  continua¬ 
tion  payments; 

(2)  The  cost  of  purchasing  a  line  of 
railroad  or  other  rail  properties  to  main¬ 
tain  existing  or  provide  for  future  rail 
service; 

(3)  The  cost  of  rehabilitating  and  im¬ 
proving  rail  properties  on  a  line  of  rail¬ 
road  to  the  extent  necessary  to  permit 
adequate  and  efficient  rail  freight  service 
on  such  line;  and 

(4)  The  cost  of  reducing  the  costs  of 
lost  rail  service  in  a  manner  less  expen¬ 
sive  than  continuing  rail  service. 

The  Federal  share  of  the  costs  of  any 
rail  service  assistance  program  shall  be 

(1)  100  percent  for  the  period  from  July 
1,  1976  to  June  30,  1977;  (2)  90  percent 
for  the  period  from  July  1,  1977  to  June 
30,  1978;  (3)  80  percent  for  the  period 
from  July  1,  1978  to  June  30,  1979;  and 
(4)  up  to  70  percent  for  the  period  from 
July  1,  1979  to  June  30,  1981. 

These  regulations  do  not  cover  the 
standards  and  procedures  imder  which 
the  State  share  may  be  provided  through 
in-kind  benefits  such  as  forgiveness  of 
taxes,  trackage  rights  and  facilities 
which  would  not  otherwise  be  provided. 
However,  in  a  separate  notice  the  FRA  is 
requesting  ccxnments  from  the  States  re¬ 
garding  their  views  as  to  what  should 
constitute  allowable  in-kind  benefits. 
These  comments  will  facilitate  the  issu¬ 
ance  of  such  standards  and  procedures. 

Section  5(j)  of  the  Act  provides  that 
a  State  is  eligible  to  receive  rail  service 
assistance  if : 

(1)  Such  State  has  established  an 
adequate  plan  for  rail  services  in  such 
State  as  part  of  an  overall  planning 
process  for  all  transportation  services  in 
such  State,  including  a  suitable  process 
for  updating,  revising,  and  amending 
such  plan; 

(2)  Such  State  plan  is  administered 
or  coordinated  by  a  designated  State 
agency  and  provides  for  the  equitaUe 
distribution  of  resources; 

(3)  Such  State  agency  (A)  has  au¬ 
thority- and  administrative  jurisdicticm 
to  develop,  promote,  supervise,  and  sup¬ 
port  safe,  adequate,  and  efficient  rail 
transportation  services,  (B)  employs  or 
will  employ,  directly  or  Indirectly,  suffi¬ 
cient  trained  and  qualified  personnel,  (C) 
maintains  or  will  maintain  adequate  ixt>- 
grams  of  investigation,  research,  promo¬ 
tion.  and  development,  with  provisions 


for  public  participation,  and  (D)  is  des¬ 
ignated  and  dlrroted  solely,  or  in  co- 
(H>eration  with  other  State  agencies  to 
tidke  all  practicable  steps  to  improve 
transportation  safety  and  to  reduce 
transportation-related  energy  utilization 
and  pollution; 

(4)  Such  State  provides  satisfactory 
assurance  that  it  has  or  will  adopt  and 
maintain  adequate  procedures  for  finan¬ 
cial  control,  accounting,  and  perform¬ 
ance  evaluation  in  order  to  assure  proper 
use  of  Federal  fimds;  and 

(5)  Such  State  complies  with  regula¬ 
tions  of  the  Secretary  issued  under  this 
sectiim  and  the  Secretary  determines 
that  such  State  meets  or  exceeds  the  re¬ 
quirements  of  paragraphs  (1)  through 
(4)  of  this  subsection. 

Projects  are  eligible  for  rail  service  as¬ 
sistance  under  section  5(k)  of  the  Act 
only  if: 

(1) (A)  The  [Interstate  Commerce! 
Commission  has  found  that  the  public 
convenience  and  necessity  permit  the 
abandonment  of,  or  the  discontinuance 
of  rail  service  on.  the  line  of  railroad 
which  is  related  to  such  project,  or  (B) 
the  line  of  railroad  of  related  project  was 
eligible  for  assistance  under  title  IV  of 
the  Regional  Rail  Reorganization  Act  of 
1973;  and 

(2)  Such  line  or  related  projects,  has 
not  previously  been  the  subject  of  Fed¬ 
eral  rail  service  assistance  under  this  sec¬ 
tion  for  more  than  5  fiscal  years. 

Rail  service  assistance  to  which  a  State 
Is  entitled  may  be  used  by  each  State  to 
meet  the  cost  of  establishing  and  imple¬ 
menting  the  State  rail  plan  required 
imder  section  5  of  the  Act.  Such  grants 
shall  be  made  available  during  the  course 
of  the  State  rail  planning  process,  and 
shall  be  distributed  by  the  Administrator 
as  needed  by  the  States.  The  amount  of 
State  rail  planning  grants  to  which  each 
State  is  entitled  shall  be  proportionate 
to  the  amount  of  rail  service  assistance 
to  which  each  State  is  entitled. 

Funds  not  to  exceed  $5,000,000  are  au¬ 
thorized  for  State  rail  planning  assist¬ 
ance  for  the  fiscal  year  ending  June  30, 
1976.  An  appropriation  of  $5,000,000  to 
remain  available  until  expended  has  been 
provided  (Pi.  94-303). 

The  State  eligibility  requirements  of 
these  regulations  for  State  rail  planning 
assistance  during  the  planning  process 
is  limited  to  (a)  completion  of  a  planning 
work  statement  which  documents  the 
State’s  planning  process  and  (b)  a  de¬ 
scription  of  the  State’s  proposed  proce-' 
dures  for  the  fiscal  control  of  Federal 
funds. 

A  key  elonent  of  the  administration  of 
the  National  Program  is  the  “designated 
state  agency”  required  under  section  5 
(j)  of  the  Act,  as  a  prerequisite  for  re¬ 
ceiving  rail  service  assistance.'  At  this 
time,  all  of  the  States  may  not  have  an 
agency  with  the  powers  enumerated  in 
that  section.  Because  of  the  great  part 
such  agencies  will  play  in  the  National 
Program,  the  FRA  has  considered  it  im¬ 
portant  that,  to  the  extent  practicable, 
each  State  identify  its  designated  State 
agency.  Accordingly,  in  a  letter  of  June  9, 
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1976,  the  Administrator  requested  the 
Governor  of  each  State  covered  under 
the  National  Program  to  identify  that 
State’s  designated  agency.  In  the  event 
that  the  Governor  could  not  make  ^ 
formal  designation  at  that  time,  the  Ad¬ 
ministrator  requested  the  identification 
of  an  interim  contract  person. 

Under  section  5(h)  of  the  Act,  each 
State  which  is  eligible  to  receive  rail  serv¬ 
ice  assistance  is  entitled  to  a  portion  of 
the  appropriated  funds  in  proportion  to 
its  share  of  mileage  eligible  for  assist¬ 
ance,  except  that  the  minimum  entitle¬ 
ment  for  each  State  shall  not  be  less  than 
one  ( 1 )  percent  of  such  funds.  P\mds  ap¬ 
propriated  for  each  fiscal  year  shall  be 
allocated  in  proportion  to  each  State’s 
eligible  rail  mileage  as  of  August  1  of 
each  year. 

The  calculation  with  respect  to  Au¬ 
gust  1,  1976  shall  govern  both  1976  and, 
when  appropirated,  1977  fiscal  year 
funds.  Effective  with  the  date  of  these 
proposed  regulations,  and  in  accordance 
with  them,  the  FRA  will  accept  apqilica- 
tions  from  each  State  for  up  to  its  mini¬ 
mum  one  percent  share  of  fiscal  year 
1976  planning  funds.  As  soon  as  the  eligi¬ 
ble  mileage  has  been  calculated,  the  FRA 
will  so  notify  the  States  and  will  accept 
applications  for  the  balance  of  the  plan¬ 
ning  funds. 

A  line  of  railroad  in  a  State  is  eligible 
mileage  for  rail  service  assistance  if; 

( 1 )  the  Interstate  Commerce  Commis¬ 
sion  (“Commission”)  has  found  that  the 
public  convenience  and  necessity  permit 
the  discontinuance  of  service  on  or  aban¬ 
donment  of  such  line  pursuant  to  section 
la  of  the  Interstate  Commerce  Act,  as 
amended,  (“ICA”) ;  and 

(2)  The  Governor  of  such  State  an¬ 
nually  certifies  that  the  line  is  suitable 
lor  rail  freight  service,  and  that  it  has 
not  been  sold,  dismantled,  or  converted 
to  non-rail  use. 

Section  5(h)  of  the  Act  also  requires 
that  unused  or  imcommitted  funds  be  re¬ 
allocated  immediately,  to  the  extent 
practicable,  among  other  States  in  ac¬ 
cordance  with  the  allocation  formula.  In 
accordance  with  that  section,  the  FRA 
will  reallocate  funds  which  are  not  used 
or  committed  by  States  by  March  31  of 
each  year.  Each  reallocation  will  be  based 
on  the  mileage  eligible  as  of  the  preced¬ 
ing  February  1. 

Funds  allocated  and  granted  to  the 
States  will  be  deemed  committeed.  Funds 
allocated  to  the  States,  but  not  yet 
granted  will  be  deemed  used  or  com¬ 
mitted  if  (i)  such  funds  are  to  be  used 
for  rail  service  continuation  payments  on 
a  line  of  railroad  for  which  a  State  has 
made  an  offer  of  subsidy  imder  section 
la(6)  (A)  of  the  ICA,  and  the  Commission 
pursuant  to  that  section,  has  postponed 
the  issuance  of  a  certificate  of  abandon¬ 
ment  or  discontinuance;  or  equivalent 
action  has  been  taken  by  the  State  with 
respect  to  the  service  in  question  to  cwn- 
mit  such  funds  to  provide  substitute  serv¬ 
ice;  and  (ii)  the  Attorney  General  of 
such  State  has  issued  an  opinion  of  coim- 
sel  in  a  form  acceptable  to  the  Admin¬ 
istrator,  that  the  State  is  empowered  to 


use  allocated  funds  to  carry  out  the  in¬ 
tended  project  in  accordance  with  the 
Act  and  these  regulations. 

On  May  17,  1976,  at  the  request  of 
representatives  of  the  National  Gover¬ 
nors’  Conference  (NGC),  FRA  and  De¬ 
partment  of  Transportation  Officials 
afforded  the  NGC  representatives  an  op¬ 
portunity  to  view  a  draft  of  the  regula¬ 
tions  and  to  express  their  concerns  on 
certain  issues. 

Among  the  issues  discussed  were 
whether  the  regulations  should  require 
that  lines  be  ranked  in  priority  order, 
whether  States  whose  designated  agen¬ 
cies  did  not  meet  the  full  statutory  re¬ 
quirements  could  be  eligible  for  fiscal 
year  1976  planning  assistance,  whether 
the  regulations  would  permit  the  use  of 
planning  assistance  for  the  reimburse¬ 
ment  of  past  planning  expenditures  by 
a  state  and  whether  lines  which  had 
been  abandoned  prior  to  the  passage  of 
the  Act  are  eligible  for  assistance. 

These  issues  have  been  resolved  as 
follows: 

(a)  The  FRA  has  included  a  ranking 
requirement  in  section  266.9  of  the  regu¬ 
lations  by  requiring  that  the  state  rail 
plan  group  projects  in  order  of  compli¬ 
ance  with  the  State’s  criteria  and  goals 
for  assistance. 

(b)  States  whose  designated  agencies 
did  not  meet  the  full  statutory  require¬ 
ments  are  eligible  for  fiscal  year  1976 
planning  assistance.  As  noted  above, 
these  regulations  provide  that  the  eli¬ 
gibility  requirements  of  subsections  5(j) 
(1),  (2)  and  (3)  of  the  Act  do  not  apply 
to  planning  funds. 

(c)  Regarding  the  use  of  planning  as¬ 
sistance  for  the  reimbursement  of  past 
planning  expenditures  by  a  State,  the 
FRA,  in  accordance  with  General  Ac¬ 
counting  Office  rulings,  has  determined 
that  there  is  no  authority  to  reimburse 
states  for  obligations  incurred  or  expend¬ 
itures  made  by  States  prior  to  the  date 
appropriations  become  available  to  make 
contributions  to  the  States.  Accordingly, 
the  FRA  will  not  reimburse  planning  ex¬ 
penses  incurred  by  the  States  before 
June  1,  1976,  the  enactment  date  of  the 
Second  Supplemental  Appropriations 
Act  of  1976  (Pub.  L.  No.  94-303) , 

(d)  In  answer  to  the  question  of  eli¬ 
gibility  of  lines  which  had  been  aban- 
doner  prior  to  the  passage  of  the  Act,  the 
FRA  has  determined  that  section  5(k) 
(1)(A)  may  not  be  implemented  retro¬ 
actively.  Thus,  as  discussed  earlier,  only 
lines  for  which  the  Commission  made 
the  requisite  finding  under  section  la  of 
the  ICA  after  February  5,  1976,  would  be 
eligible  for  section  5  assistance. 

In  view  of  the  scope  of  the  rail  services 
assistance  program  and  in  view  of  the 
diverse  interests  involved,  the  Admini¬ 
strator  wishes  to  receive  the  broadest 
possible  public  participation  in  connec¬ 
tion  with  the  development  of  these  regu¬ 
lations.  Accor4ingly,  interested  persons 
are  invited  to  participate  by  submitting 
written  data,  views  or  comments.  C(Mn- 
munlcatlons  should  identify  the  regula¬ 
tory  docket  number  and  should  be  sub¬ 


mitted  in  triplicate  to  the  Docket  Clerk, 
Office  of  Chief  Counsel,  Federal  Rail¬ 
road  Administration,  Room  5101,  Atten¬ 
tion:  FRA  Economic  Docket  No.  4,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Commimications  received  before 
September  10,  1976,  will  be  considered  by 
the  Federal  Railroad  Administrator  be¬ 
fore  taking  final  action  on  the  proposed 
regulation.  Comments  received  after 
that  date  will  be  considered  to  the  extent 
practicable.  All  comments  received  will 
be  available  for  examination  by  inter¬ 
ested  persons  at  any  time  during  regular 
working  hours  in  Room  5101,  Nassif 
Building,  400  Seventh  Street,  S.W.. 
Washington,  D.C.  The  proposals  con¬ 
tained  in  this  notice  may  be  changed  in 
light  of  comment  received. 

In  consideration  of  the  foregoing,  49 
C.F.R.,  Chapter  n  is  proposed  to  be 
amended  by  adding  a  new  Part  266  to 
read  as  follows : 

PART  266 — REGULATIONS  GOVERNING 
PROCEDURES  AND  REQUIREMENTS 
REGARDING  APPLICATIONS  AND  DIS¬ 
BURSEMENTS 

Sec. 

266.1  Definitions. 

266.3  Applicability. 

266.S  Eligibility. 

266.7  Rail  Service  Assistance. 

266.9  Requirements  for  State  Rail  Plan  for 
Rail  Transportation  Services. 

266.11  Certified  Program  of  Projects. 

266.13  Applications. 

266.15  Environmental  Impact  Statement. 
266.17  Disbursement  of  Assistance. 

266.19  Record,  Audit,  and  Examination. 
266.21  Waivers  and  Modifications. 
Appendix  A  Certificate 

Authority:  The  Department  of  Tran.spor- 
tatlon  Act,  as  amended,  49  U.S.C.  1651  et  seq.; 
Regulations  of  the  Office  of  the  Secretary  of 
Transportation,  49  C.P.R.  1.49(u) . 

§  266.1  Dennilions. 

As  used  in  this  part — 

(a)  “Acquisition”  means  the  purchase 
of  a  line  of  railroad  or  other  rail  prop¬ 
erties  under  S  266.7(b)  of  this  part. 

(b)  “Act”  means  the  Department  of 
Transportation  Act  as  amended. 

(c)  “Administrator”  means  the  Fed¬ 
eral  Railroad  Administrator  or  the  Dep¬ 
uty  Administrator  or  his  or  her  delegate. 

(d)  “Applicant”  means  the  designated 
State  agency  of  a  State  meeting  the  re¬ 
quirements  of  §  266.5  of  this  part. 

(e)  “Commission”  means  the  Inter¬ 
state  Commerce  Commission. 

(f)  “Designated  State  agency”  means 
the  State  agency  designated  by  the  Gov¬ 
ernor  under  section  5(j)(2)  of  the  Act 
and  S  266.5(d)  of  ^is  part. 

(g)  “High  and  wide  load”  means 
freight  cars,  loaded  or  empty,  whose  di¬ 
mensions  exceed  the  line  clearances  for 
A'  railroad  as  published  in  the  Official 
Railway  Equipment  Register. 

(h)  “Line  of  railroad”  means  (1)  a  line 
of  railroad  with  respect  to  which  the 
Commission  has  found  under  section  la 
of  the  Interstate  Commerce  Act,  as 
amended,  on  or  after  February  5,  1976. 
that  the  public  convenience  and  neces¬ 
sity  permit  the  abandonment  of,  or  the 
discontinuance  of  rail  service  thereon. 


FEDERAL  REGISTER,  VOL.  41,  NO.  154 — MONDAY,  AUGUST  9,  1976 


33356  PROPOSED  RULES 


or  (2)  a  line  of  railroad  or  related  proj¬ 
ect  which  was'  eligible  for  assistance 
under  Title  TV  of  the  Regional  Rail  Re¬ 
organization  Act,  as  amended. 

(i)  “Maintenance”  means  performing 
routine  repair  work,  such  as  spot  tie  re¬ 
placement,  spot  tamping  and  lining, 
tightening  bolts  and  driving  spikes, 
which  is  necessary  to  keep  track  at  its 
existing  condition  or  to  comply  with  FRA 
Class  I  Safety  Standards. 

(j)  “Other  rail  properties”  means 
property  or  facilities,  excluding  rolling 
stock,  related  to  a  line  of  railroad,  used 
in  the  provision  of  rail  freight  senices 
on  such  line  of  railroad. 

(k)  “Planning  assistance”  means  funds 
granted  to  a  State  under  section  5(i)  of 
the  Act  during  the  course  of  a  States’ 
planning  process  to  meet  the  cost  of 
establishing  and  implementing  the 
State’s  rail  plan. 

(l)  “Planning  work  statement”  means 
the  planning  work  statement  required 
under  §  266.9(c)  of  this  part. 

<m)  “Rail  service  continuation  pay¬ 
ments”  means  payments  provided  for 
rail  freight  assistance  programs  for  the 
purposes  enumerated  in  section  5(f)  of 
the  Act  and  S  266.7  of  this  part. 

(n)  “Rail  service  continuation  pay¬ 
ments”  means  payments  designed  to 
cover  the  difference  between  the  revenue 
attributable  to  a  line  of  railroad  and  the 
avoidable  costs  of  providing  rail  service 
on  such  line  of  railroad,_together  with 
a  reasonable  return  on  the  value  of  such 
line  of  railroad  and  other  rail  properties 
related  to  that  line  of  railroad,  all  as  cal¬ 
culated  pursuant  to  subsections  (6),  (7), 
and  (10)  of  section  1(a)  of  the  Inter¬ 
state  Commerce  Act,  as  amended,  ex¬ 
cept  that  where  a  service  is  subsidized  in 
accordance  with  subsection  304(d)  of  the 
Regional  Rail  Reorganization  Act  of 
1973  as  amended,  such  payments  shall 
be  calculated  pursuant  to  that  subsec¬ 
tion. 

(o)  “Rehabilitation  or  Improvement” 
means  replacing  ties  and  other  track  and 
structural  materials,  sxiffiicent  function¬ 
ally  to  restore  the  existing  track  struc¬ 
ture  to  the  level  necessary  to  enable  safe 
and  efficient  rail  transportation  over 
such  properties. 

(p)  “State”  means  (1)  during  the  pe¬ 
riod  from  February  5,  1976,  through 
April  1,  1978,  any  State  in  which  a  car¬ 
rier  by  railroad  subject  to  Part  I  of  the 
Interstate  Commerce  Act  maintains  any 
line  of  railroad,  except  that  the  term 
shall  not  include  the  States  of  Maine, 
New  Hampshire,  Vermont,  Massachu¬ 
setts,  Connecticut,  Rhode  Island,  New 
York,  New  Jersey,  Pennsylvania,  Dela¬ 
ware,  Maryland,  Virginia,  West  Virginia, 
Ohio,  Indiana,  Michigan  and  Illinois, 
the  District  of  Columbia  and  that  por¬ 
tion  of  the  State  of  Wisconsin  receiving 
fimds  under  section  402  of  the  Regional 
Rail  Reorganization  Act  of  1973,  as 
amended;  and  (2)  during  the  period  fol¬ 
lowing  April  1, 1978,  any  State  in  which 
a  carrier  by  railroad  subject  to  Part  I 
of  the  Interstate  Commerce  Act  main¬ 
tains  any  line  of  railroad. 


(q)  “State  Rail  Plan”  means  the  plan 
required  under  section  5(j)(l)  of  the 
Act  and  S  266.5  this  part. 

(r)  “Substitute  service  assistance” 
means  assistance  pursuant  to  section  5 
(f )  (4)  of  the  Act  designed  to  reduce  the 
costs  of  lost  rail  service  in  a  manner  less 
expensive  than  continuing  rail  service. 
Such  assistance  may  include  the  ac¬ 
quisition,  construction,  or  improvement 
of  facilities  for  the  provision  of  substi¬ 
tute  freight  transportation  services. 

§  266.3  Applicability. 

The  provisions  of  this  part  apply  to 
the  procedures  and  requirements  re¬ 
garding  applications  for  and  disburse¬ 
ment  of  financial  assistance  for  the  de¬ 
velopment  of  state  rail  plans,  for  the 
continuation  of  rail  freight  services,  for 
the  acquisition  or  improvement  of  rail 
properties  and  for  substitute  service  as¬ 
sistance  under  subsectkxts  5(f)  through 
5(0)  of  the  Act.  Compliance  with  the 
provisions  of  this  part  is  a  prerequisite 
for  the  receipt  of  such  financial  assist¬ 
ance. 

§  266.5  Eligibility. 

(a)  Eligibility  requirements  for  plan¬ 
ning  assistance.  A  State  is  eligible  to  re¬ 
ceive  planning  assistance  under  section 
5(i)  of  the  Act  and  S  266.7  of  this  part 
if: 

(1)  The  State  has  submitted  with  its 
application  for  assistance  a  planning 
work  statement  documenting  the  State’s 
rail  planning  process  which  will  result 
in  an  initial  or  revised  State  Rail  Plan 
(a  current  planning  work  statement  is 
required  with  each  application  for  plan¬ 
ning  assistance  and,  subsequent  to  com¬ 
pletion  of  the  State’s  initial  rail  plan, 
annual  updates  of  the  plan  are  re¬ 
quired);  and 

(2)  Ihe  State  provides  satisfactory  as¬ 
surance  that  it  has  ch*  will  adopt  and 
maintain  adequate  procedures  for  finan¬ 
cial  control,  accounting,  and  perform¬ 
ance  evaluation  in  order  to  assure  proper 
use  of  Federal  funds. 

(b)  Eligibility  requirements  for  rail 
service  assistance.  A  State  is  eligible  to 
receive  rail  service  assistance  under  sec- 
ti(»i  5(h)  of  the  Act  and  §  266.7  of  this 
part  if: 

(1)  The  State  has  established  an  ade¬ 
quate  plan  for  rail  services  in  the  State 
which  (i)  meets  the  requirements  of 
S  266.9  of  this  part;  (ii)  is  part  of  an 
overall  planning  process  for  all  trans¬ 
portation  services  in  the  State;  and  (iii) 
includes  a  suitable  process  for  updating, 
revising,  and  amending  such  plan; 

(2)  Such  State  plan  (i)  is  adminis¬ 
tered  or  coordinated  by  -a  designated 
State  agency;  and  (ii)  provides  for  the 
equitable  distribution  of  resources; 

(3)  The  State  agency  (i)  has  author¬ 
ity  and  administrative  jurisdiction  to 
develop,  promote,  supervise,  and  support 
safe,  adequate,,  and  efficient  rail  trans- 
portaticm  services;  (ii)  employs  or  will 
employ,  directly  or  indirectly,  sufficient 
trained  and  qualified  personnel;  (ill) 
maintains  or  will  maintain  adequate 
programs  of  investigation,  research,  pro¬ 


motion,  and  development  with  provision 
for  public  participation:  and  (iv)  is 
designated  and  directed  solely  or  in  co¬ 
operation  with  other  State  agencies  to 
t^e  all  practicable  steps  to  improve 
transportation  safety  and  to  r^uce 
transportation-related  energy  utilization 
and  pollution; 

(4)  The  State  complies  with  para¬ 
graph  3  of  subsection  (a)  of  this  sec¬ 
tion;  and 

<5)  The  State  complies  with  the  re¬ 
quirements  of  this  part,  and  with  the 
terms  and  conditions  included  in  the 
grant  of  assistance. 

§  266.7  Rail  ser\'i(‘e  aKKistanrr. 

(a)  Allocation  of  funds.  (1)  Funds  ap¬ 
propriated  for  each  Federal  fiscl  year 
(“fiscal  year”)  shall  be  allocated  for  that 
fiscal  year  to  each  State  in  the  ratio 
which  such  State’s  eligible  rail  mileage 
as  of  the  preceding  August  1  under  sec¬ 
tion  5(k)  of  the  Act  bears  to  the  total 
eligible  rail  mileage  in  all  of  the  States. 
However,  no  State  shall  get  less  than  one 
(1)  percent  of  such  funds.  The  calcula¬ 
tion  with  respect  to  August  1,  1976  shall 
govern  both  1976  and  1977  fiscal  year 
funds.  Each  mileage  allocation  will  i>e 
published  as  an  Appendix  to  this  part  or 
as  an  amendment  to  that  Appendix. 

(2)  Rail  service  assistance  to  which  a 
State  is  entitled  under  section  5(h)  of 
the  Act  may  be  allocated  by  such  State 
to  meet  the  cost  of  establishing  and  im- 
pl»nenting  the  State  rail  plan.  Planning 
assistance  shall  be  made  available  by  the 
Administrator  during  the  course  of  the 
State  rail  planning  process  and  shall 
be  distributed  by  the  Administrator  as 
needed  by  the  States  in  accordance  with 
5  266.17(b)  of  this  part.  The  amount  of 
planning  assistance  to  w'hlch  each  State 
is  entitled  shall  be  proportionate  to  the 
amount  of  rail  service,  assistance  to 
which  such  State  is  entitled  under  sec¬ 
tion  5(h)  of  the  Act. 

(3)  A  line  of  railroad  in  a  State  is  eli¬ 
gible  mileage  for  rail  service  assistance 
if  (i)  the  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  discontinuance  of  service  on  or  aban¬ 
donment  of  such  line  pursuant  to  section 
la  of  the  ICA,  and  (ii)  the  Governor  of 
such  State  annually  certifies  prior  to  Au¬ 
gust  1  of  each  year  that  the  line  is  suit¬ 
able  for  rail  freight  service,  and  that  it 
has  not  been  sold,  dismantled,  or  con¬ 
verted  to  non-rail  use. 

(4)  The  Federal  share  of  the  costs  of 
providing  rail  service  assistance  under 
section  5(h)  of  the  Act  will  be  as  follows: 

(i)  100  percent  for  the  12-month  pe¬ 
riod  from  July  1,  1976,  to  Jime  30,  1977; 

(ii)  90  percent  for  the  12-month  pe¬ 
riod  from  July  1,  1977,  to  June  30,  1978; 

(iii)  80  percent  for  the  12-month  pe¬ 
riod  from  July  1,  1978,  to  June  30,  1979; 
and 

(iv)  Up  to  70  percent  for  the  period 
from  July  1,  1979,  to  June  30,  1981. 

The  Federal  share  shall  be  determined 
as  of  the  date  of  execution  of  the  Grant 
Agreement  or  the  date  of  the  amend¬ 
ment  thereto. 

The  balance  of  such  costs  shall  be  pro¬ 
vided  by  the  State  and  the  State  share 
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may  not  be  augmented  by  any  Federal 
funds,  directly  or  indirectly,  unless  the 
funds  are  provided  through  a  Federal 
program  which  specifically  authorizes 
the  augmentation  of  a  non-Federal  share 
of  a  federally-subsidized  program  with 
such  funds. 

(b)  Reallocation  of  funds.  Funds  not 
used  or  committed  by  the  State  by 
March  31  of  each  year  will  be  reallo¬ 
cated  on  the  basis  of  mileage  eligible 
as  of  February  1  of  that  year.  Funds 
allocated  and  granted  will  be  deemed 
committed.  Funds  allocatedix)  the  States, 
but  not  yet  granted,  will  be  deemed  used 
or  committed  if  (1)  such  funds  are  to 
be  used  to  provide  a  rail  service  con¬ 
tinuation  payment  in  connection  with  a 
line  of  railroad  for  which  a  State  has 
made  an  offer  of  subsidy  under  section 
la(6)  (a)  of  the  ICA  as  amended,  and 
the  Commission,  pursuant  to  that  sec¬ 
tion,  has  postponed  the  issuance  of  a 
certificate  of  abandonment  or  discon¬ 
tinuance,  or  equivalent  action  has  been 
taken  by  the  State  with  respect  to  the 
service  in  question  to  commit  such  funds 
to  provide  substitute  service;  and  (2)  the 
Attorney  General  of  such  State  has  is¬ 
sued  an  opinion  of  counsel  in  a  form 
acceptable  to  the  Administrator,  that 
the  State  is  empowered  to  use  allocated 
funds  to  carry  out  the  intended  project, 
in  accordance  with  the  Act  and  this  part. 

(c)  Purposes.  Rail  service  assistance 
may  be  expended  for  the  following 
purposes: 

(1)  To  enable  an  eligble  applicant  to 
pay  allowable  planning  costs  (Including 
development  of  a  planning  work  state¬ 
ment)  expended  in  developing  its  State 
Rail  Plan,  in  the  amount  of  planning 
assistance  to  which  it  is  entitled ; 

(2)  To  enable  an  eligible  applicant  to 
provide  rail  service  continuation  pay¬ 
ments  which  are  likely  to  cover  the  dif¬ 
ference  between  revenues  which  are  at¬ 
tributable  to  such  line  of  railroad  and 
the  avoidable  cost  (including  the  cost  of 
maintenance)  of  providing  rail  freight 
service. on  such  line,  together  with  a 
reasonable  return  on  the  value  of  such 
line  of  railroad  and  of  other  rail  prop¬ 
erties  related  to  such  a  line  of  railroad 
all  as  found  by  the  Commission  under 
section  la(6)(a)  of  the  Interstate  Com¬ 
merce  Act,  as  amended,  for  those  projects 
that: 

(i)  The  Commission  has  found  after 
February  5,  1976,  that  the  public  con¬ 
venience  and  necessity  permit  the  aban¬ 
donment  of,  or  the  discontinuance  of  rail 
service  on,  the  line  of  railroad  which  is 
related  to  such  project,  or  the  line  of 
railroad  or  related  project  was  eligible 
for  assistance  under  Title  IV  of  the  Re¬ 
gional  Rail  Reorganization  Act  of  1973; 
and 

(ii)  Such  line  or  related  projects  have 
not  previously  been  the  subject  of  Fed¬ 
eral  rail  service  assistance  under  section 
5  of  the  Act  for  more  than  five  (5)  fiscal 
years; 

(3)  To  enable  an  eligible  applicant  to 
purchase  an  eligible  line  of  railroad  or 
other  rail  properties  to  maintain  existing 
or  provide  for  future  rail  service; 


(4)  To  enable  an  eligible  applicant  to 
carry  out  rehabilitation  and  improve¬ 
ment  of  lines  of  railroad  and  other  rail 
properties  and  lines  of  railroad ; 

(5)  To  enable  an  eligible  applicant  to 
carry  out  transportation  programs  which 
reduce  the  cost  of  lost  rail  freight  serv¬ 
ice  on  a  line  of  railroad  in  a  manner 
less  expensive  than  continuing  rail  serv¬ 
ice;  and 

(6)  To  enable  an  eligible  applicant  to 
pay  program  operation  costs,  the  Fed¬ 
eral  share  of  such  costs  shall  be  the 
same  as  for  the  other  program  elements 
except  that  such  share  shall  not  exceed 
five  (5)  percent  of  the  aggregate  fimds 
otherwise  received  by  the  State  under 
section  5(h)  of  the  Act. 

(d)  Allowable  costs.  Allowable  plan¬ 
ning,  program  operation,  and  project 
related  costs  shall  consist  of  those  costs 
allowed  imder  Federal  Management  Cir¬ 
cular  74-4  and  74-7  which  are  properly 
attributable  and  allocable  to  the  work 
performed.  Allowable  costs  of  third-party 
contracts  shall  be  governed  by  the  pro¬ 
visions  of  44  CFR  1-15.2.  Project  related 
costs  shall  consist  of  those  costs  directly 
attributable  to  the  purpose  for  which 
the  assistance  is  provided.  Project  related 
acquisition  costs  shall  include  the  costs 
of  the  valuation  appraisals  required  un¬ 
der  §  266.13(f)  of  this  part. -Project  re¬ 
lated  improvement  costs  shall  Include 
necessary  preliminary  engineering  costs. 
Project  related  costs  with  respect  to  the 
provision  of  rail  service  continuation 
payments  shall  include  the  costs  of  nec¬ 
essary  valuation  appraisals. 

§  266.9  Requirements  for  State  Rail 
Plan  for  rail  transportation  services. 

(a)  State  planning  process.  Consistent 
with  the  purposes  />f  the  Act,  the  State 
Rail  Plan  required  under  5  266.5(a)  of 
this  part  shall  be  based  on  a  comprehen¬ 
sive  coordinated  and  continuing  planning 
process  for  all  transportation  services  in 
the  state.  The  Plan  shall  be  developed 
with  opportunity  for  participation  by 
those  public  and  private  agencies  inter¬ 
ested  in  rail  activity  in  the  State  and 
adjacent  States  where  appropriate.  Pro¬ 
cedures  shall  be  established  to  provide 
an  opportunity  for  a  public  hearing  on 
the  contents  of  the  Plan  prior  to  final 
adoption  of  the  Plan  by  the  State.  Such 
hearings  shall  be  held  in  accordance  with 
paragraph  (d)  (6)  of  this  subsection.  Also 
as  part  of  the  planning  process,  the  des¬ 
ignated  State  agency  shall  establish  pro¬ 
cedures  whereby  local  and  regional  gov¬ 
ernmental  bodies  may  review  and  com¬ 
ment  on  appropriate  elements  of  the 
State  Rail  Plan.  Provisions  shall  also  be 
made  for  updating,  revising,  and  amend¬ 
ing  the  State  Rail  Plan. 

(b)  Format  of  the  State  Rail  Plan.  All 
State  submissions  under  this  section  shall 
reasonably  conform  to  the  format  of  this 
section,  and  each  item  submitted  in  re¬ 
sponse  to  a  requirement  of  this  section 
shall  reference  such  requirement  by  sub¬ 
section,  paragraph,  and  subparagrraph. 

(c)  Contents  of  the  planning  work 
statement.  As  its  planning  work  state¬ 
ment,  a  State  shall  submit  a  design  of 


the  State  planning  process  which  is  con¬ 
sistent  with  the  purposes  of  the  Act  and 
which  shall  highlight  the  work  planned 
for  the  period  covered  by  the  State’s  ap¬ 
plication  for  planning  assistance  and 
shall  include: 

(1)  An  explanation  of  the  philosoph¬ 
ical  framework  to  be  used  iii  guiding  the 
development  of  the  State  Rail  Plan.  Part 
of  this  explanation  should  be  specifically 
devoted  to  the  expectations  of  the  State 
for  the  future  of  rail  services  which  re¬ 
ceive  a  subsidy  subsequent  to  the  expira¬ 
tion  of  the  rail  service  continuation  pay¬ 
ment  under  the  Act  including  such  con¬ 
siderations  as  likelihood  of  profitability, 
continued  State  or  local  subsidy,  acquisi¬ 
tion,  substitution  of  alternate  modes, 
and  other  long-term  alternatives. 

(2)  Description  of  the  methods  by 
which  the  State  will  involve  local  and 
regional  governmental  bodies  and  the 
public  generally  in  its  rail  planning  proc¬ 
ess,  including  its  methods  of  providing 
for  the  equitable  distribution  of  re¬ 
sources. 

(3)  CMteria  and  goals  for  rail  services 
or  properties  to  be  considered  for  assist¬ 
ance. 

(4)  An  Identification  of  the  data  to  be 
acquired  on  the  rail  network  and  rail 
services  in  the  State  (see  S  266.9(d)  of 
this  part) ,  the  sources  of  this  data,  and 
the  methodology  to  be  employed  in  data 
collection.  In  considering  the  scope  of 
d^ta  collection  activities  and  subsequent 
analysis,  it  is  anticipated  that  time  con¬ 
straints  and  limitations  of  the  state-of- 
the-art  will  require  that  the  State  pro¬ 
vide  a  broad  overview  of  all  rail  services 
in  the  State  while  concentrating  most  of 
its  efforts  on  the  services  which  are 
eligible  for  assistance  or  which  are  ex¬ 
pected  to  become  eligible  during  the 
period  of  the  program. 

(5)  Analytical  methodology  to  be  used 
in  the  planning  process.  Such  analytical 
methodology  shall  include  criteria  to  be 
used  in  selecting  essential  lines  to  be 
considered  for  assistance  and  shall  indi¬ 
cate  consideration  of  the  advisory  cri¬ 
teria  published  by  the  OflBce  imder  sub¬ 
section  205(d)(3)  of  the  Regional  Rail 
Reorganization  Act  of  1973,  as  amended. 

(6)  A  management  plan  for  the  de¬ 
velopment  of  the  State  Rail  Plan  which 
shall  include  an  identification  of  re¬ 
sponsible  individuals,  a  flow  chart  of 
activities  with  milestones  and  a  budget, 
by  task,  for  the  period  to  be  covered  by 
the  State’s  ain>licatlon  for  planning  as¬ 
sistance. 

(d)  Contents  of  the  State  Rail  Plan. 
Each  State  Rail  Plan  shall: 

(1)  Describe  the  planning  process 
utilized  in  the  development  of  the  State 
Rail  Plan,  specifying  the  particulars  as 
to  State  rail  policy  £md  objectives,  data 
sources,  assumptions*  analytical  meth¬ 
odology,  and  other  special  problems  or 
conditions  which  would  be  ^entlal  to 
the  understanding  of  the  setting  in  which 
the  State  Rail  Plan  was  developed.  In 
particular,  the  State  shall  note  any 
modification  of  the  planning  process  set 
forth  in  its  planning  work  statement. 
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(2)  Contain  an  illustration  of  the  en¬ 
tire  state  rail  system  on  suitable  scale 
maps  of  the  state  highway  syst^  (such 
as  a  reduotiCMi  of  the  County  Highway 
Planning  Series  of  maps),  designating 
with  respect  to  each  line  (i)  the  operat¬ 
ing  carrier  or  carriers,  (ilLfrelght  traflBc 
density,  and  (lii)  location  of  passenger 
service  on  such  lines.  These  maps  shall 
be  accompanied  by  a  written  description 
of  the  service  provided  on  each  line,  in¬ 
cluding  an  identification,  at  the  two  digit 
level  of  the  Standard  Transportation 
Commodity  Code,  of  commodity  types 
carried  on  each  line. 

(3)  Identify  the  following  classes  of 
rail  service  within  the  State  providing 
both  a  written  description  and  illustra¬ 
tion  of  each  category  of  service  on  appro¬ 
priate  scale  maps: 

(i)  Lines  which  cannot  accommodate 
“high  and  wide  loads”; 

(ii)  Rail  freight  sendees  to  miUtarj’ 
installations; 

(lii)  Rail  lines  in  the  State  which  are 
eligible  for  assistance  imder  section  5 
(k)  of  the  Act; 

(iv)  Lines  of  railroad  in  the  State  des¬ 
ignated  as  “potentially  subject  to  aban¬ 
donment”  purusant  to  diagrams  sub¬ 
mitted  by  railroads  pursuant  to  secti<m 
la(5)  (a)  of  the  ICA; 

(V)  Rail  freight  services  in  the  State 
for  which  abandonment  applications  are 
pending  before  the  Commission; 

(Vi)  Projects  for  which  a  State  wishes 
to  receive  assistance  (continuation  pay¬ 
ments,  acquisition,  rehabilitation,  rail 
banking,  and  substitute  service  assist¬ 
ance)  imder  the  Act,  including,  where 
practicable,  projects  not  yet  eligible  f<a' 
Federal  assistance  but  expected  to  be¬ 
come  eligible  during  the  ensuing  year; 
and 

(vii)  Rail  projects  for  which  a  State 
wishes  to  provide  assistance  from  sources 
other  than  the  section  5  program,  includ¬ 
ing  the  estimated  cost  of  each  such  proj¬ 
ect. 

(4)  Contain  with  respect  to  each  line 
or  project  listed  under  paragraphs  3 
(ill),  (iv)  and  (V)  of  this  subsection:  (i) 
Freight  traflic  and  characteristics  of 
shippers  on  the  line  of  railroad;  (11)  reve¬ 
nues  derived  from  rail  freight  services  on 
each  line  and  the  cost  of  providing  these 
service;  (ill)  a  discussion  of  the  condi¬ 
tion  of  the  rail  plant,  equipment,  and 
facilities;  (iv)  an  econ<Hnic  and  (^ra¬ 
tional  analysis  of  present  and  future 
frelfi^t  service  needs;  (v)  an  analysis 
of  the  effects  of  abandonment  with  re¬ 
spect  to  the  transportation  needs  of  the 
State;  (vl)  the  relative  economic,  social, 
environmental,  and  energy  costs  and 
ben^ts  Involved  in  the  use  of  alternate 
rail  services  or  alternate  modes,  includ¬ 
ing  costs  resulting  from  lost  Jobs,  energy 
shewtages,  and  the  degradation  of  the  en¬ 
vironment;  (vii)  an  evaluation  of  meth¬ 
ods  at  achieving  economies  in  the  cost  of 
rail  service  oiTeratlons  on  lines  on  which 
service  will  be  c<mtinued  including  con¬ 
solidation.  pooling,  and  Joint  use  or  op¬ 
eration  of  lines,  facilities,  and  operating 
equipment;  (vlil)  the  competitive  or 
other  effects  on  or  by  profitable  rail¬ 


roads;  (ix)  for  lines  or  projects  which 
the  state  may  consider  for  rail  banking, 
a  description  of  future  economic  poten¬ 
tial  such  as  develoixnent  of  fossil  fuel 
reserves  or  agricultural  production;  (x) 
a  statement  of  the  State’s  projected  fu- 
utre  for  the  line  or  project  upon  the  ex¬ 
piration  of  Federal  assistance  under  sec¬ 
tion  5  of  the  Act  (iiududing  such  (X)nsid- 
erations  as:  profitabihty;  state  or  shipper 
subsidy;  State,  shipper,  or  carrier  acqui¬ 
sition;  termination  of  rail  service;  and, 
the  substitution  of  other  transportation) ; 
(xi)  a  detailed  description  of  alterna¬ 
tives  evaluated,  including  subsidy  or  dis¬ 
continuance,  and  abandonment  of  service 
and  potent!^  for  moving  freight  by  al¬ 
ternate  rail  service  or  alternate  modes, 
an  explanation  of  the  analysis  of  each  al¬ 
ternative,  including  the  criteria  consid¬ 
ered  in  selecting  or  rejecting  the  proposed 
line  or  project  for  assistance  and  iden¬ 
tification  of  the  relative  costs  and  b^e- 
fits  of  each  alternative;  (xii)  the  <x)nclu- 
sion  of  the  State  as  to  whether  or  not  the 
line  or  project  should  be  selected  for 
Federal  or  State  assistance;  and  (xiii) 
a  discussion  of  how  each  line  or  project 
selected  for  assistance  is  related  to  the 
criteria  established  as  part  of  the  overall 
State  rail  planning  process. 

(5)  Oroup  projects  for  which  the  State 
may  seek  assistance  (continuation  pay¬ 
ments.  acquisition  rehabilitation,  rail) 
bankW,  rail  service  substitution)  in  or¬ 
der  of  compliance  with  the  Estate’s  cri¬ 
teria  and  g<Mds  for  assistance  as  deter¬ 
mined  under  paragraph  (d)  (4)  of  this 
section.  This  shall  be  set  f(Mth  as  a  sum¬ 
mary  table  which  clearly  Identifies  the 
location  of  the  project  and  describes  the. 
type  (subsidy,  rehabilitation  to  Class 
“X”,  etc.),  estimated  amoimt  and  ex¬ 
pected  timing  and  duration  of  assistance 
to  be  sought. 

(6)  Describe  the  participation  in  the 
planning  process  by  local  and  regional 
governmental  bodies,  the  railroads,  rail¬ 
road  labor,  rail  ser^ce  users,  and  the 
public  generally.  In  the  project  selection 
stage,  public  participation  should  be 
specifically  sought  regarding  each  proj¬ 
ect  described  and  analyzed  In  accordance 
with  paragraph  (4)  of  this  subsection 
and  regarding  the  determination  of 
which  of  these  proJects_.will  be  imple¬ 
mented.  As  one  element  of  this  participa¬ 
tion,  the  State  shall  afford  an  opportu¬ 
nity  for  a  public  hearing.  Public  notice 
shall  be  given  (in  accordance  with  ap¬ 
plicable  State  law  and  practice  concern¬ 
ing  comparable  matters)  that  a  draft  of 
the  Plan  is  available  for  public  inspec¬ 
tion  at  a  reasonable  time  in  advance  of 
the  hearing. 

(7)  A  description  of  the  overall  plan¬ 
ning  pr(x:ess  for  all  transportation  serv¬ 
ices  in  the  State. 

(e)  Inclusion  of  additional  informa- 
tion.  If  the  scope  of  the  State’s  rail  plan¬ 
ning  process  covers  matters  additional 
to  those  required  imder  this  section,  the 
State  shall,  where  practicable.  Include 
such  additional  information  in  its  State 
Ran  Plan.  Additional  Information  may 
also  be  required  by  the  Administrator  to 
clarify  specific  elements  of  the  plan. 


(f)  Adoption  of  State  Rail  Plan.  An 
original  and  nine  (9)  copies  of  the  State 
Rail  Plan,  and  any  amendments  thereto 
or  revisions  thereof,  shall  be  submitted 
with  a  certification  by  the  Governor,  or 
by  his  or  her  delegate,  that  the  sub¬ 
mission  constitutes  the  State  Rail  Plan 
or  portion  thereof  established  by  the 
State  as  provided  in  section  5(J)  of  the 
Act.  In  accordance  with  Office  of  Man¬ 
agement  and  Budget  Circular  No.  A-95 
Revised,  41  F.R.  2052  (1976),  the  State 
Rail  Plan  shall  also  be  submitted  with  a 
certification  by  the  Chief  Executive  Of¬ 
ficer  of  the  designated  State  agency  that 
the  Governor  or  his  or  her  delegated 
agency  for  plan  coordination  has  been 
afforded  a  period  of  45  days  in  which  to 
comment  on  the  State  Rail  Plan.  Such 
submittal  shall  include  an  original  and 
nine  copies  of  either  these  comments  or 
a  statement  to  the  effect  that  there  were 
no  comments. 

<g)  Submission  of  the  planning  work 
statement.  The  planning  work  statement 
shall  be  submitted  to  the  Administra¬ 
tor  for  review  with  the  State’s  applica¬ 
tion  for  planning  assistance. 

(h)  Submission  and  Review  of  the 
State  Rail  Plan.  The  Rail  Plan  should  be 
submitted  to  the  Administrator  for  re¬ 
view  at  least  90  days  prior  to  the  filing 
of  any  appli<»ti(m  in  which  the  applicant 
wiU  se^  ran  service  assistance  under  sec¬ 
tion  5  of  the  Act.  If  the  Administrator 
determines  that  the  State  Rail  Plan  is 
not  in  accordance  with  this  part,  he  will 
notify  the  State  setting  forth  his  rea¬ 
sons  for  such  determination  and  afford 
the  State  an  opportunity  for  a  hearing 
and  an  opportunity  to  amend  its  State 
Rail  Plan  to  bring  it  into  compliance 
with  the  Act  and  this  part.  Where  hear¬ 
ings  are  necessary,  they  will  be  con¬ 
ducted  on  an  expedited  basis  to  afford 
the  State  maximum  opportunity  to  sub¬ 
mit  an  acceptable  State  Rail  Plan  on  a 
timely  basis. 

(i)  Revisions  and  amendments  of  the 
State  Rail  Plan — (1)  Submission.  State 
Rail  Plans  shall  be  updated  including 
revisions  and  amendments  at  least  on 
an  annual  basis  but  may  be  revised  more 
frequently  at  the  discretion  of  the  State. 
'The  annual  update  shall  be  submitted 
to  FRA  no  later  than  August  1,  of  each 
year,  beginning  in  1977.  All  such  updates, 
revisions,  or  amendments  shall  be 
adopted  by  the  State  as  provided  for  in 
paragraph  (f)  of  this  section  and  shall 
be  subject  to  the  same  review  and  ap¬ 
proval  procedures  as  the  original  State 
Rail  Plan. 

(2)  Contents.  Annual  amendments  and 
revisi<Mis  shall  Include  as  a  minimum 
the  following: 

(i)  A  response  to  FRA  comments  on 
previous  submittals; 

(il)  An  update  of  information  in  previ¬ 
ous  submittals  which  has  proven  to  be 
lnc(»nplete  or  Incorrect  as  a  result  of 
plan  implementation; 

(iii)  Inclusion  of  revenue  and  cost  in¬ 
formation  frean  the  past  year’s  operating 
experience  and  a  reevaluation  of  service 
for  which  assistance  is  received  based 
on  these  new  data; 
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(iv)  Identification  of  lines  and  services 
which  have  been  discontinued  or  aban¬ 
doned  since  the  last  submissicm  of  the 
State’s  plan; 

<v)  (flanges  in  constitutional  or  leg¬ 
islative  position  of  the  designated  agency, 
including  appropriation  of  State  funds 
for  rail  purposes; 

(Vi)  Changes  in  agency  designation  or 
responsibilities ; 

(vil)  Revisions  in  the  State’s  policies, 
goals  or  long-range  expectations;  and 

(viii)  Other  updates  which  may  be  ap¬ 
propriate  as  a  result  of  recent  ICC,  FRA 
or  railroad  activities  (such  as  changes  in 
lines  designated  as  potentially  subject  to 
abandonment  on  the  transportation  sys¬ 
tem  diagrams  published  under  section  1 
(a)(5)(A)  of  the  ICA  or  petitions  fw 
abandmiment)  and  PRA’s  comments  cm 
funding  applicatitms.  program  of  proj¬ 
ects,  or  grant  agreement  ccmditions. 

Other  amendments  or  revlsimis  may  be 
limited  to  the  matter  which  produces  the 
need  for  such  amendments  revisions. 

§  266.11  Certified  program  of  projects. 

(a)  Contents.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  State 
Shan  submit  an  annual  program  of  proj¬ 
ects  based  <hi  the  State  Rail  Plan,  which 
will  lead  to  specific  project  i^lications 
and  which  has  been  certified  by  the 
chief  executive  (rfBcer  of  the  State  dr 
his  or  her  delegate.  The  program  shall 

(1)  cover  the  period  of  October  1  through 
September  30  of  each  year,  (2)  list  an 
projects*  for  which  applications  wlU  be 
submitted  during  such  period,  (3)  pro¬ 
vide  Um  anticipated  timing  of  such  ap¬ 
plications  and  a  written  statement  by 
the  chief  executive  officer  that  the  State 
intends  to  file  such  applications  during 
the  period,  and  (4)  Include  the  antici¬ 
pated  amount  of  funds  to  be  obligated 
and  disbursed  for  the  project  during  the 
term  of  the  section  5  program,  including 
a  quarterly  breakdown  of  needs  for  the 
current  Federal  fiscal  year.  The  chief 
executive  (^cer  shaU  certify  that  these 
costs  represent  the  State’s  best  estimate 
of  costs  for  the  period.  The  program  shall 
also  be  the  product  of  the  planning  proc¬ 
ess  required  by  fi  266.9(d) . 

(b)  Submission.  The  program  of  proj¬ 
ects  shall  be  submitted  to  the  Adminis¬ 
trator  for  review  no  later  than  November 
1  of  each  year  beginning  1977.  The  first 
progrun  of  projects  shall  cover  the  period 
frmn  October  1,  1977  through  September 
30,  1978.  When  the  Administrator  has 
approved  a  program  or  a  portion  thereof, 
he  will  notify  the  State  in  writing. 

§  266.13  Applications. 

(a)(1)  Submission.  Applications  for 
rail  service  assistance  shall  be  submitted 
by  the  designated  State  agency.  All  ap¬ 
plications  for  assistance  shaU  be  con¬ 
sistent  with  the  current  Sttdie  Rail  Plan 
and  with  the  Certified  Program  of 
Projects.  Such  applications  for  assistance 
shall  be  submitted  only  for  those  proj¬ 
ects  related  to  eligible  services,  lines  of 
railroad,  or  Improvements  specifically 
Identified  in  the  current  State  Rail  Plan, 
Including  where  appropriate,  revisions 
and  amendments  thereto. 


(2)  States  may  apply  for  planning  as¬ 
sistance  at  any  time  during  the  planning 
process.  Each  application  for  planning 
assistance  shall  comply  with  paragraphs 
(a)  and  (b)  of  this  section,  and  each  such 
application  shall  include  a  copy  of  the 
planning  work  statement  required  under 
S  266.9(c)  of  this  part. 

(3)  Exhibits  previously  filed  with  the 
State  Rail  Plan  or  pursuant  to  a  prior 
application  under  this  part  need  not  be 
re^ed  except  that  such  prior  filing  shall 
be  appropriately  referenced. 

(b)  Contents.  All  applicati(ms  for  rail 
service  assistance  shall  Include: 

(1)  Full  and  correct  name  and  prin¬ 
cipal  business  address  of  applicant; 

(2)  Name,  title,  and  address  of  the 
person  to  whcrni  correspondence  regard¬ 
ing  the  application  should  be  addressed; 

(3)  Budget  estimates  for  total  amoimt 
of  assistance  required  for  the  projects  (or 
development  of  the  State  Rail  Plan)  dur¬ 
ing  the  term  of  the  section  5  program; 

(4)  For  applications  after  the  first 
year  of  the  section  5  program,  evidence 
of  the  applicant’s  ability  and  intent  to 
furnish  its  share  of  the  total  assistance; 

(5)  Assurance  by  the  applicant  that 
the  Federal  funds  provided  imder  the  Act 
will  be  used  solely  for  the  purpose  tar 
which  the  assistance  is  sought  and  in 
c(mformance  with  the  limitations  on  the 
expenditures  allowed  under  the  Act  and 
applicable  regulations; 

(6)  Evidence  that  the  applicant  has 
established  adequate  procedures  for  fi¬ 
nancial  control,  accounting,  and  per¬ 
formance  evaluation  in  order  to  assure 
proper  use  of  Federal  funds; 

(7)  An  opinion  of  the  legal  counsel  to 
applicant  showing  that  he  or  she  is 
familiar  with  the  corporate  or  other  or¬ 
ganizational  powers  of  the  applicant, 
that  the  applicant  is  authorized  to  make 
the  application,  that  the  applicant  is 
eligible  to  receive  rail  service  asslstanqe 
imder  the  reqiiironents  of  the  Act  and  of 
this  part,  and  that  the  applicant  has  the 
requisite  authority  to  carry  out  actions 
proposed  in  the  application  and  to  as¬ 
sume  the  responsibilities  and  obligations 
created  thereby; 

(8)  Certification  that  the  api^cant  is 
in  compliance  and  agrees  to  comply  with 
title  VI  of  the  Civil  Rights  Act  of  1964, 
(78  Stat.  252,  42  UB.C.  2000d  et  seq.) 
(“CfivU  Rights  Act”) .  section  905  of  the 
Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  (February  5,  1976, 
Pub.  li.  94-210,  90  Stat.  31)  (“RRRR 
Act”),  and  all  requirements  Imposed  by 
Title  49,  C^e  of  Federal  Regulations. 
Part  21,  Nondiscrimination  in  F^erally- 
Assisted  Programs  of  the  Department  of 
Transportation  (“CTlvil  Rights  Regula¬ 
tions”),  and  other  pertinent  directives, 
and  that,  in  accordance  with  the  Civil 
Rights  Act,  the  RRRR  Act,  the  Civil 
Rights  Regulations,  and  other  pertinent 
directives,  no  person  in  the  United 
States  shall,  on  the  groimds  of  race, 
color,  national  origin,  or  sex,  be  excluded 
from  participation  In.  be  denied  the 
benefits  of,  or  be  otherwise  subjected  to 
discrimination  under  any  program  or  ac¬ 
tivity  for  which  the  applicant  receives 
assistance  from  the  Federal  Railroad 


Administration,  and  the  applicant  will 
promptly  take  any  measures  necessary  to 
effectuate  this  agreement;  and 

(9)  Such  other  information  as  the 
Administrator  may  require. 

(c)  Additional  contents.  In  addition  to 
meeting  the  requirements  of  paragraphs 

(a)  and  (b)  of  this  section,  each  appli¬ 
cation  for  rail  service  assistance  shall 
include: 

(1)  Evidence  of  review  and  coordina¬ 
tion  of  the  application  within  the  State 
in  accordance  with  the  applicable  sec¬ 
tions  of  the  planning  work  stat^oit  and 
approved  State  Rail  Plan  as  provided  in 
paragraphs  (a)  and  (d)  (6)  of  §  266.9 
of  this  part;  and 

(2)  Evidence  that  the  applicant  has 
the  statutory  authority  and  administra¬ 
tive  Jurisdiction  to  develop,  promote, 
supervise,  and  support  safe,  adequate, 
and  efficient  rail  services;  that  it  em¬ 
ploys  or  will  employ,  directly  or  indi¬ 
rectly,  sufficient  trained  and  qualified 
personnel;  that  it  maintains  or  will 
maintain  adequate  programs  of  investi¬ 
gation.  research,  promotion,  and  develop¬ 
ment  with  provision  for  public  participa¬ 
tion;  that  it  is  designated  and  directed 
solely,  or  in  cooperation  with  other  State 
agencies  to  take  all  practicable  steps  to 
Improve  transportation  safety  and  to  re-  , 
duce  transportation-related  energy  utili¬ 
zation  and  pollution;  and  that  it  has  the 
statutory  and  other  authority  to  per¬ 
form  its  obligations  under  the  Act  and 
the  regulations  under  this  part. 

(d)  Applications  for  rail  planning  as¬ 
sistance.  In  addition  to  meeting  the  re¬ 
quirements  of  paragraphs  (a)  and  (b)  of 
this  section,  each  application  for  rail 
planning  assistance  shall  include  the 
planning  work  statement  required  under 
S  266.9(c)  of  this  pert. 

(e)  Applications  for  rail  service  con¬ 
tinuation  payments.  In  addition  to  meet¬ 
ing  the  requirements  of  paragraphs  (a), 

(b)  and  (c)  of  this  section,  each  iu>pli- 
cation  for  rail  service  continuation  pay¬ 
ments,  shall  include  the  following: 

(1)  The  amoimt  of  the  required  rail 
service  continuation  payment  for  each 
project;  and 

(2)  Description  of  the  arrangements 
which  the  applicant  has  made  for  oper¬ 
ation  of  the  rail  services  to  be  sub¬ 
sidized  including  cities  of  the  prc^TOsed 
operating  agreements,  leases  or  other 
compensation  agreements  under  which 
the  service  is  to  be  provided. 

(f)  Applications  for  acquisition.  In 
addition  to  meeting  the  requirements  of 
paragraphs  (a) ,  (b)  and  (c)  of  this  sec¬ 
tion,  each  application  for  acquisition  and 
any  necessary  rdiabllitation  or  improve¬ 
ment,  Including  for  the  preservation  of 
future  rail  freight  service,  shall  include, 
to  the  extent  applicable,  the  following: 

(1)  Copies  of  the  offer  of  purchase, 
the  proposed  (xmtract  of  sale,  and  the 
basis  for  the  proposed  acquisition  price 
Including  two  independent  valuation  ap¬ 
praisals  by  qualified  and  certified  ap¬ 
praisers; 

(2)  A  description  of  the  steps  neces¬ 
sary,  and  the  cost  and  timing  thereof,  for 
the  acquisition  and  necessary  rehablll- 
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tation  or  modernization ^of  the  rail  prop¬ 
erties  for  the  current  calendar  year  and 
each  succeeding  year  imtil  completion; 

(3)  A  description  of  the  means  by 
which  the  State  will  continue  rail  freight 
service  after  the  subsidy  period; 

(4)  A  description  of  the  proposed 
method  of  repayment  of  assistance  if 
the  rail  properties  are  abandoned,  sold, 
or  converted  to  non-rail  use;  and 

(5)  For  applicatimis  regarding  rail 
banking,  evidence  that  the  properties 
for  which  assistance  is  requested  have 
potential  for  rail  freight  service  such  as 
plans  for  agricultural  development  or 
existence  of  fossil  fuel  reserves,  includ¬ 
ing  analysis  of  alternative  mode  poten¬ 
tial  or  alternative  rail  service. 

(g)  Applications  for  rehaJbilitation  or 
improvement  assistance.  In  addition  to 
meeting  the  requirements  of  paragraphs 

(a),  (b)  and  (c>  of  this  section,  all 
applicaticms  for  rehabilitation  or  im¬ 
provement  assistance  shall  include  the 
following: 

(1)  A  detailed  estimate  of  the  mate¬ 
rials  sdid  labor  required  to  complete  the 
improvement,  including,  the  estimated 
costs  for  the  current  calendar  year  and 
each  succeeding  year  until  completion, 
the  estimated  nmnbers  and  kinds  of  ties 
and  other  material  involved,  and  the 
milepost  termini  involved; 

(2)  A  descrUition  of  the  method  by 
which  the  improvement  work  will  be 
completed,  including  propos^  contracts, 
as  well  as  a  schedule  for  accomplishing 
the  work,  such  woi^  to  be  done; 

(a)  As  force  account  work  by  the  oper¬ 
ator  or  the  Grantee; 

(b)  By  either  the  operator  or  the 
Grantee  cmitracting  with  the  lowest 
qualified  bidder  based  on  appropriate 
solicitation;  or 

(c)  Under  an  existing  continuing  con¬ 
tract  between  the  operator  and  another 
firm  for  such  work,  provided  the  Grantee 
can  demonstrate  that  the  costs  are  com¬ 
parable  to  those  under  (1)  and  (2) ;  and 

(3)  If  improvement  above  that  neces¬ 
sary  to  maintain  at  FRA  Class  I  Track 
Safety  Standards  is  proposed,  the  long 
range  plan  the  State  for  operation  of 
the  line,  accompanied  by  an  evaluation 
of  the  merit  of  attaining  the  higher  track 
safety  standard  and  an  economic  analy¬ 
sis  of  the  benefits  to  be  achieved  by  the 
higher  standard  within  the  State’s  pro¬ 
posed  minimum  period  of  operation  of 
the  line,  including;  (i)  evidence  that  the 
applicant  has  considered  the  costs  and 
benefits  of  alternatives  including  use  of 
alternate  modes  of  transportation  and 
alternate  facilities,  acquisition,  discon¬ 
tinuance,  and  abandonment  of  service, 
and  other  pertinent  alternatives  in  ac¬ 
cordance  with  S  266.9(d)  (4)  of  this  part; 
(11)  projected  financial  statements  iden¬ 
tifying  the  anticipated  revenues  and  ex¬ 
penses  over  the  proposed  minimum  oper¬ 
ation  period  Including  a  cmnparison  of 
the  reveniies  and  expenses  associated 
with  the  proposed  level  of  rehabilitation 
and  those  associated  with  r^mbUltation 
only  up  to  that  necessary  to  maintain  at 
FRA  Class  I  Ti*ack  Safety  Standards; 
(iii)  the  proposed  mettiod  of  financing 


the  operation  of  such  rail  services;  and 
(iv)  any  additional  financial  or  support¬ 
ing  data  as  requested  by  FRA. 

(h)  Applications  for  substitute  service 
assistance.  In  addition  to  meeting  the  re¬ 
quirements  of  paragracdis  (a),  (b)  and 
(c)  of  this  section  and  of  S  266.15  of  this 
part,  all  applications  for  substitute  serv¬ 
ice  assistance  shall  include: 

(1)  A  description  of  the  steps  neces¬ 
sary.  and  the  cost  and  timing  thereof, 
for  the  construction  or  improvement  for 
the  current  Federal  fiscal  year  and  each 
succeeding  year  until  completion; 

(2)  A  detailed  description  of  the  con¬ 
struction  or  improvement  project  which 
the  applicant  plans  to  accomplish,  in¬ 
cluding  (i)  the  goals  and  related  objec¬ 
tives  which  the  project  is  designed  to 
achieve:  (ii)  reference  to  the  section  of 
the  State  Rail  Plan  containing  the  evalu¬ 
ation  of  alternatives;  (iii)  the  proposed 
method  of  repayment  of  assistance  if  the 
properties  are  abandoned,  sold,  or  con¬ 
verted  to  non-freight  uses;  (iv)  any  ad¬ 
ditional  financial  or  supporting  data  re¬ 
quested  by  FRA; 

(3)  Assurance  that  the  rail  freight 
service  which  the  substitute  service  is 
designed  to  replace  will  be  discontinued 
and  that  further  Federal  assistance  will 
not  be  requested  after  the  facilities  for 
substitute  service  are  in  place; 

(4)  Assurance  that  funds  provided  for 
highway  or  bridge  construction  will  not 
be  used  to  pay  the  State  share  of  any 
highway  projects  under  Title  23,  United 
States  Code;  and 

(5)  Evidence  that  the  cost  and  scope 
of  the  proposed  project  is  limited  to  that 
necessary  to  replace  the  rail  service  being 
discontinued. 

(1)  Execution  and  filing  of  application. 
(1)  Each  original  application  shall  bear 
the  date  of  execution  and  be  slgmed  by 
the  (Thief  Executive  OfBcer  of  the  sq>pll- 
cant.  Each  person  required  to  execute 
the  appllcatiiMi  will  execute  a  certificate 
in  the  form  of  Aim^dlx  A  to  this  part. 

(2)  Each  original  ai^llcatlon  and  cer¬ 
tificate,  and  nine  (9)  copies  thereof,  shall 
be  filed  with  the  Federal  Railroad  Ad¬ 
ministrator,  Department  of  Transporta¬ 
tion,  400  Seventh  Street,  SW..  Washing¬ 
ton,  D.C.  20590.  Each  copy  shall  show  the 
dates  and  signatures  that  aimear  in  the 
original  and  shall  be  complete  in  itself. 

(j)  Review  and  approval  of  applica¬ 
tions.  Aimlicatlons  for  rail  service  assist¬ 
ance  shall  be  submitted  to  the  Adminis¬ 
trator  for  review  and  approval.  When  the 
Administrator  has  approved  an  applica¬ 
tion  he  will  notify  the  applicant  in  writ¬ 
ing. 

§  266.15  Environmental  impact  state¬ 
ment. 

(a)  The  Administrator  has  determined 
that  assistance  provided  for  the  pwroses 
of  planning  assistance,  rail  service  con¬ 
tinuation  payments,  acquisition,  rehabil¬ 
itation  or  improvement  or  substitute 
service  (other  than  service  involving 
highway  or  highway -related  facilities) 
does  not  significantly  affect  tiie  quality 
of  the  hiiman  environment,  except  where 
the  acquisition  of  real  estate  is  involved. 


(b)  Therefore,  applicants  for  financial 
assistance  for  those  purposes  are  not  re¬ 
quired  to  prepare  or  submit  an  environ¬ 
mental  assessment.  When  applicants  re¬ 
quest  assistance  for  which  the  purchase 
of  real  estate  is  required,  an  environ¬ 
mental  assessment  shall  be  submitted 
with  the  application.  Substitute  service 
involving  highway  or  highway-related 
facilities  shall  be  subject  to  the  appli¬ 
cable  substantive  Federal  Highway  Ad¬ 
ministration  regulations  on  environ¬ 
mental  assessments  (23  CFR  771) . 

§  266.17  Disbursement.  ^ 

(a)  Rail  service  continuation  pay¬ 
ments.  (1)  After  receipt,  review  and  ap¬ 
proval  of  an  ai^lication  meeting  the  re¬ 
quirements  of  §  266.13  of  this  part,  the 
Administrator  will  enter  into  a  grant 
agreement  with  a  grantee  for  the  Fed¬ 
eral  share  of  the  estimated  amount  of 
project  funds  necessary  to  continue  the 
service  described  in  the  application.  Pay¬ 
ments  of  the  Federal  share  shall  be  made 
either  in  an  advance  by  a  letter-of-credit 
or  a  Treasury  check  or  by  reimbursement. 

(2)  To  be  eligible  for  advance  pay¬ 
ments,  the  grantee  must  demonstrate  to 
the  satisfaction  of  the  Administrator  a 
willingness  and  an  ability  to  establish 
procedures  that  will  minimize  the  time 
elapsing  between  the  receipt  of  funds  by 
the  grantee  and  their  disbmsement  In 
addition,  the  financial  management  sys¬ 
tem  of  the  recipient  must  provide  for 
effective  control  over  and  accountability 
for  all  Federal  funds.  If  the  grantee  is 
not  eligible  for  advance  payments  or 
elects  not  to  receive  such  payments,  the 
grantee  will  be  reimburse  for  eligible 
expenditures  at  the  end  of  each  fiscal 
quarter. 

(3)  A  letter-of-credit  will  be  used 
when  the  rail  service  continuation  as¬ 
sistance  is  expected  to  be  provided  by 
FRA  for  a  minimum  of  one  (1)  year,  and 
involves  or  is  expected  to  involve  annual 
payments  aggregating  at  least  $250,000. 
Otherwise,  payments  will  be  made  only 
by  Treasury  check. 

(4)  Grant  agreements  for  operating 
assistance  will  be  limited  to  the  period 
for  which  the  Federal  appropriations 
have  been  provided  for  such  assistance. 

(5)  The  settlement  under  the  grant 
agreement  shall  be  made  on  the  basis  of 
a  Federal  audit  which  has  determined 
tiie  actual  revenues  and  costs,  over  the 
entire  term  of  the  agreement,  provided 
that  any  additional  payments  of  Federal 
assistance  may  not  be  made  unless  (i) 
the  Administrator  determines  that  the 
grantee  has  fulfilled  its  responsibilities 
for  ensuring  the  proper  and  efficient  ad¬ 
ministration  of  its  subsidy  program;  (ii) 
the  required  State  share  is  availabie; 
(iii)  the  necessary  Federal  funds  are 
available;  and  (iv)  the  parties  execute  a 
grant  agreement  or  grant  agreement 
amendment  for  the  additional  funds  de¬ 
termined  due.  A  Federal  audit  may  also 
establish  that  a  portion  of  the  grant  as¬ 
sistance  received  by  the  grantee  shall  be 
refunded  to  FRA.  Such  refunds  shall  be 
made  as  part  of  the  settlement  process. 

(b)  Other  rail  service  assistance.  After 
receipt,  review,  and  approval  of  an  ap- 
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plication  for  assistance  for  State  rail 
planning,  acquisition.  Improvement,  or 
substitute  service  assistance,  which  meets 
the  applicable  requirements  of  S  266.13 
of  this  part,  the  Administrator  will  enter 
into  a  grant  agreement  for  the  appropri¬ 
ate  Federal  share  of  the  allowable  costs 
of  acquisition  or  improvement  or  both  as 
determined  by  the  Administrator.  The 
terms  of  payment  of  the  Federal  share 
will  be  set  forth  in  the  grant  agreement 
which  may  be  in  the  form  of  either  ad¬ 
vance  payments  or  reimbursements,  in 
accordance  with  paragraph  (a)  of  this 
section. 

§  266.19  Record,  audit,  and  examina- 

(a)  Each  recipient  of  financial  assist¬ 
ance  under  this  section,  whether  in  the 
form  of  grant,  subgrants,  contracts,  sub¬ 
contracts,  or  other  arrangements,  shall 
keep  such  records  as  the  Administrator 
shall  prescribe,  ^eluding  records  which 
fully  disclose  the  amount  and  disposition 
by  such  recipient  of  the  proceeds  of  such 
assistance,  the  total  cost  of  the  project 


or  undertaking  in  connection  with  which 
such  assistance  was  given  or  used,  the 
amoimt  of  that  portion  of  the  cost  of  the 
project  supplied  by  ether  sources,  and 
such  other  records  as  will  facilitate  an 
effective  audit. 

(b)  The  Adminstrator  or  any  of  his 
duly  authorized  representatives  shall, 
until  the  expiration  of  three  (3)  years 
after  completion  of  the  project  or  imder- 
taking  referred  to  in  paragraph  (a)  of 
this  section,  have  access  for  the  pmpose 
of  audit  and  examination  to  any  broks, 
documents,  papers,  and  records  of  such 
receipts  which  in  the  opinion  of  the  Ad¬ 
ministrator  may  be  related  or  pertinent 
to  the  grants,  contracts,  or  other  ar¬ 
rangements  referred  to  in  such  para¬ 
graph. 

§  266.21  Waivers  and  modifications. 

The  Administrator  may,  w'ith  respect 
to  individual  requests,  upon  good  cause 
shown,  waive  or  modify  any  require¬ 
ments  of  this  part  not  required  by  law  or 
make  any  additional  requirements  he 
deems  necessary. 

(PR  Doc.76-23086;  Filed  8-6-76:8:45  am] 


Appendix  A — Certificate 

The  following  Is  the  form  of  the  certificate 
to  be  made  by  each  person  signing  an 
application. 

_ certifies  that  he  or  she 

(Name  of  Person) 

is  the  chief  executive  officer  of _ : 

(Name  of  Agency) 
that  he  or  she  is  authorized  to  sign  and  file 
with  the  Federal  Railroad  Administrator  this 
application;  that  he  or  she  has  carefully  ex¬ 
amined  all  of  the  statements  contained  in 
the  application  relating  to _ ; 

(Name  of  Agency) 
that  he  or  she  has  knowledge  of  the  matters 
set  forth  therein  and  that  all  statements 
made  and  matters  set  forth  therein  are  true 
and  conect  to  the  best  of  his  or  her  knowl¬ 
edge,  Information  and  belief. 


(Date) 


(Signature) 

Subscribed  and  sworn  to  before  me  this 
_ day  of _ _  19... 


Issued  in  Washigton,  D.C.  on  August  4, 
1976. 


Asaph  H.  Hall, 
Administrator. 
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